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The aim behind IDHEAP policy briefs is to make the general 
public aware of scientific research conducted at IDHEAP, 
underlining its pluridisciplinarity and multidisciplinarity, 
and bringing out its implications for public policy. 
 
 
This third number focuses on institutions and democracy. Starting from a historical 
analysis of the legal foundations regarding governance of water management 
in Europe and in Switzerland, the first article highlights the “institutional 
complexity trap” (when too many rules make the rules unworkable). The second 
article discusses a new legal instrument to help in the fight against climate 
change: the right to appeal for associations. The proposal to introduce this right 
is aimed at strengthening the practice of democracy and fostering environmental 
protection. The final contribution examines the phenomenon of “open  
government data”. On the basis of a textual analysis of OECD official documents 
produced over a 20-year period, the article asks what elements really lie behind 
the idea of opening up access to government data. It reveals that, since the start 
of the OECD work, the sole arguments put forward have been those of efficiency, 
innovation and economic development; the issues of democracy and transparency 
initially proclaimed are broadly absent in the documents analysed.   
  
More good reading here! 
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Environmental governance in the face of the 
“institutional complexity trap”—when too 
many rules make the rules unworkable   
Public Policy and Sustainability unit Prof. Stéphane Nahrath  

For over a century, we have seen the field of government intervention grow in Europe. The increase 
in the number of public policies poses the problem of ensuring their consistency. The issue of integration 
is particularly pressing in the case of environmental policies, which have proliferated strongly starting 
from the second half of the 20th century. Frequent manifestations of failure or conflictualization 
(particularly judicialization) in the implementation of such policies raises the question of how far 
environmental policy regimes are able to maintain consistency and a level of integration 
that will guarantee that they remain effective over the long term. 
 
 
The “institutional complexity trap” hypothesis 
 
We formulate the hypothesis that environmental policy regimes fall into three distinct historical 
phases: (1) the first phase (end of the 19th to the mid-20th century) saw the introduction of regimes 
characterized by a limited number of regulations with a high level of consistency; (2) the second 
phase (1950–1990) saw strong growth in the number of regulations, with consistency of regimes 
being maintained; (3) in the third phase (1990 to the present), the extension of regimes accelerated 
further, and was accompanied by the proliferation of instruments that became increasingly difficult 
to coordinate. This has left regimes unable to integrate further, and has led to an increase in blocks 
and inconsistencies. This situation is what we call an “institutional complexity trap”.   
 
Our discussion of this hypothesis focuses on two separate studies of the water sector. The first 
(Bolognesi and Nahrath 2020) analysed the emergence of institutional complexity trap mechanisms 
within the water governance systems of six European countries (Switzerland, Belgium, Spain, 
France, Italy and the Netherlands) between 1750 and 2006. Consistency was assessed using an 
in-depth qualitative analysis of the evolution of all rules of public and private law in all six countries 
as part of a European project (Kuks and Kissling-Naef 2004). The second study (Bolognesi, Metz 
et Nahrath 2021) examined the development of the system of flood protection policies in Switzerland 
between 1848 and 2017, together with its consistency, through a systematic analysis of coordination 
(or the absence thereof) between instruments within the nine main legal bases. 
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The goal of both studies was to ascertain whether the constant increase in the number of instruments, 
and the extent of areas regulated, blocks integration and thus reduces the regime’s consistency, 
cancelling out the intended positive effects of successive additions to regulations. 
 
 
Results and implications for decision-makers   
 
In both studies, the three phases as formulated in the hypothesis were empirically identified. In 
the first study, we showed that in the six countries, from the end of the 20th century, the extension 
of the water regime has sparked a shift in its integration, mainly on account of an increase in internal 
inconsistencies and a sharp rise in transaction costs. 
 
The second study revealed a similar trend in the case of the flood control regime in Switzerland. 
The exponential growth between 1990 and 2010 of interdependencies between instruments 
(Figure 1) caused the costs of transactions needed to maintain consistency to rise so high that  
integration of the regime soon became unworkable. 

Figure 1 | Proliferation of (essentially uncoordinated) links between the instruments of the main flood protection 
policies in Switzerland between 1990 and 2010. The abbreviations (in English) refer to the main federal legal 
bases. Links in red are those created in the past decade. Links in grey are those that existed prior to the past 
decade.



These two studies clearly show how, once a certain stage has been reached, the extension 
of water management policies makes integration of the regime impossible (too many rules 
make the rules unworkable), causing the regime to fall into a “institutional complexity trap”. 
 
In view of these results, the challenge for political decision-makers lies in the ability to keep extension 
and integration together. This involves finding a way to reduce the number of rules and instruments 
without reducing the State’s field of intervention. 
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Inaction in the face of climate change: a procedural problem? 
 
In recent years, climate change has become a priority on the political agenda of many countries, 

including Switzerland. While there seems to be consensus on the need to adopt and implement 
additional measures in this field, the legal enforcement of existing and future measures 
remains an open question. In two recent judgments, the Federal Supreme Court of Switzerland 

on the one hand declared itself not competent to mandate concrete climate protection measures 

(the KlimaSeniorinnen case, ATF1 146 I 145) and on the other denied the existence of a climate 

emergency that would justify the committing of criminal offences (ATF 147 IV 297). In this light, a 

discussion about the procedural difficulties of implementing climate protection measures and possible 

solutions is essential. One idea for increasing legal protection is the extension of the right to appeal 

to climate protection associations.1   

 

 

A right to appeal for climate associations 
 
The starting point for this article is Swiss environmental law, which is a fragmentary legal field 

founded on a number of articles of the Federal Constitution, as well as many federal and cantonal 

laws and regulations. The difficulty of implementing environmental protection measures is well known: 

since nature is unable to defend itself, it depends on natural or legal persons to see to the 
proper enforcement of relevant rules in its stead. Given the fact that natural persons have 

only limited scope for legal action—only if they are personally affected—federal legislation also 

grants the right to appeal to environmental associations. A number of studies have shown that this 

right to appeal is an essential instrument for ensuring the correct enforcement of environmental law2.  

 

 

 
1       Arrêt du Tribunal fédéral (Federal Supreme Court judgment), available on the Federal Supreme Court website  
     (www.bger.ch).  

2       See Tanquerel/Flückiger/Byland/Bolkensteyn, Droit de recours des organisations écologistes, 2008, published on the  
     Office fédéral de l’environnement website. 

Legal enforcement in climate law:   
The case for introducing a right to appeal 
for climate protection associations      
Public Law and Regulation unit Prof. Dominique Hänni 
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Swiss climate protection law is, however, a much younger legal field, which has no explicit basis 

in the Federal Constitution, but is based primarily on the federal CO2 Act (RS3 641.71). Despite 
the fact that the legal remedies for natural persons are even more limited in the climate 
field—mainly because the effects of climate change are hardly locatable—Swiss climate 
law does not provide for a right to appeal for associations. We therefore propose that 
this right be introduced. In particular, decisions concerning the emissions trading scheme or 

concerning the reduction commitments of some companies could thus be appealed4. As regards 

the specific design of such a right to appeal (time periods, legal standing, etc.), the framework 

used in environmental law could serve as a basis. Finally, a less ambitious legislative amendment, 

but one that would nevertheless improve the current situation, would be to include the climate 

aspect in the environmental impact studies provided for in environmental law. 

 

 

 

 

 
 

 
3      Recueil systématique du droit fédéral (Switzerland).  
4        For a list of decisions that might be subject to recourse, see pp. 497 and ff. of the summary article.  
 

THE RIGHT OF RECOURSE FOR ASSOCIATIONS IN CLIMATE LAW
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Right to appeal: an essential instrument for facing up to climate change 
 
Like nature, the climate is “mute”—to borrow the metaphor used by the Federal Supreme Court 
in its judgment ATF 144 II 218—and consequently cannot defend its own interests in court. A 
right to appeal for climate protection associations would help to implement measures to protect 
the climate. In view of the harmful consequences of climate change predicted by climatologists, 
this right to appeal appears to us as an indispensable instrument in today's climate law.  
 
 
 
 
 
 
 
 
 
 
Reference 
Kneubühler, L., Hänni, D. ( 2021 ). Umweltschutz, Klimaschutz, Rechtsschutz. Ein Plädoyer für eine 
Verbandsbeschwerde im schweizerischen Klimarecht, Schweizerisches Zentralblatt für Staats- und 
Verwaltungsrecht 9, p. 479-502.

“There is no right to appeal for associations in  
  Swiss climate law. We therefore propose that  
  this right be introduced.”
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Open government data: a requirement for the strengthening of democracy, 
the economy and the efficiency of public services?   
 
The term open government data (OGD) means the publication, free of charge, in a machine-readable 
format, of data produced by government bodies that is not subject to restrictions for reasons of 
confidentiality or intellectual property rights. The concept would strengthen democracy on the one 
hand, by increasing the transparency of public bodies and access to information, and the economy 
on the other hand, by making available data that facilitate innovation in particular. Switzerland  
subscribes to this trend (Open Government Data Strategy in Switzerland for the Period 2019 to 2023), 
which contributes to the digitalization of our society. 
 
So far, practice and research have shown the difficulty of using open data because of the complexity 
of data sets, the unpredictability of their publication process, the diversity of formats, and the language 
used in publication. They have not investigated in depth the question of the real benefits of such 
practices in terms of the two stated purposes, and as a result it is justifiable to ask what elements 
truly underlie this idea of free access to government data. 
 
 
Discourse analysis   
 
Among the institutions that have strongly favoured the OGD movement is the Organisation for 
Economic Co-operation and Development (OECD). The OECD is the locus for the adoption of new 
international rules and promotes certain themes in accordance with its institutional mission. For this 
purpose it produces reports, guidelines and working papers. These documents are all appropriate 
sources for tracing the initial foundations of the practice of open government data. To analyse 
documents of this type, we opted for the method known as critical discourse analysis. This approach 
makes it possible to identify conceptual changes and, from a critical perspective, to bring to light 
the political arguments underlying the choice of public policies. In concrete terms, we examined 
57 documents published between 2001 and 2020, retrieved from the OECD online library using a 
search for keywords such as ”open government“, “open data”, and “open government data”. 
After an initial analysis, we selected the 22 most relevant documents (reports, comparative studies 
and working papers). 

Whither open government data?    
Public Law and Regulation unit Clarissa Valli-Buttow and Prof. Sophie Weerts  



These documents were then coded using Nvivo software to highlight the mutability of OGD uses 
and practices, thus homing in more globally on the importance given to the aims of strengthening 
democracy and supporting innovation.   
 
 
Rethinking open government data beyond encouraging  
technological innovation by and for economic actors    
 
Our research revealed the evolution of the OECD discourse and showed the efforts made to 
conceptualize the idea of open government data. It transpired that, at bottom, this idea was 
conceived like a Swiss army knife: always handy, but lacking a single, clearly defined 
purpose. Moreover, at the outset, there were three stated purposes (democracy, economy and public 
administration). Yet since the start of the OECD’s work on the notion of open government data, 
the arguments that have been largely advocated are those of efficiency, innovation and economic 
development. The opening up of public sector data is essentially seen as a means of fostering  
technological innovation in the private sector and especially the public sector. In this view of matters, 
public administrations and government bodies become providers of data for private actors to use 
in developing innovative technological solutions which, depending on their purpose, are then  
offered to individuals and businesses and/or to governments and their administration (Figure 1).   
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Figure 1 | The route taken by government data.
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On the other hand, the issues of democracy and transparency that were initially trumpeted were 
largely absent in the documents analysed. The idea that open government data would also benefit 
citizens has largely been under-investigated. Neither has any attention been given to possible adverse 
effects that might be caused by open government data, despite the fact that it could be the source 
of discrimination or of violation of individuals’ privacy, or could bring substantial risks for democratic 
systems. Consequently, if open government data is to be a resource that benefits society as a whole 
and does not indirectly harm individuals, in pursuing this strategy, attention must be paid to respect 
for basic rights and for democracy. 
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“The idea that open government data would  
  also benefit citizens has largely been under- 
  investigated.”
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